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PART 46—SWAP DATA RECORD-
KEEPING AND REPORTING RE-
QUIREMENTS: PRE–ENACTMENT 
AND TRANSITION SWAPS 

Sec. 
46.1 Definitions. 
46.2 Recordkeeping for pre-enactment swaps 

and transition swaps. 
46.3 Swap data reporting for pre-enactment 

swaps and transition swaps. 
46.4 Unique identifiers. 
46.5 Determination of which counterparty 

must report. 
46.6 Third-party facilitation of data report-

ing. 
46.7 Reporting to a single swap data reposi-

tory. 
46.8 Data reporting for swaps in a swap 

asset class not accepted by any swap 
data repository. 

46.9 Voluntary supplemental reporting 
46.10 Required data standards. 
46.11 Reporting of errors and omissions in 

previously reported data. 

APPENDIX 1 TO PART 46—TABLES OF MINIMUM 
PRIMARY ECONOMIC TERMS DATA FOR PRE- 
ENACTMENT AND TRANSITION SWAPS 

AUTHORITY: Title VII, sections 723 and 729, 
Pub. L. 111–203, 124 Stat. 1738. 

SOURCE: 77 FR 35226, June 12, 2012, unless 
otherwise noted. 

§ 46.1 Definitions. 
Terms used in this part are defined as 

follows: 
Asset class means the broad category 

of goods, services or commodities, in-
cluding any ‘‘excluded commodity’’ as 
defined in CEA section 1a(19), with 
common characteristics underlying a 
swap. The asset classes include credit, 
equity, foreign exchange (excluding 
cross-currency), interest rate (includ-
ing cross-currency), other commodity, 
and such other asset classes as may be 
determined by the Commission. 

Compliance date means the applicable 
date, as specified in part 45 of this 
chapter, on which a registered entity 
or swap counterparty subject to the ju-
risdiction of the Commission is re-
quired to commence full compliance 
with all provisions of this part and 
with all applicable provisions of part 45 
of this chapter, as set forth in the pre-
amble to this part. 

Confirmation (confirming) means the 
consummation (electronically or other-
wise) of legally binding documentation 

(electronic or otherwise) that memori-
alizes the agreement of the parties to 
all terms of a swap. A confirmation 
must be in writing (whether electronic 
or otherwise) and must legally super-
sede any previous agreement (elec-
tronically or otherwise). 

Confirmation data means all of the 
terms of a swap matched and agreed 
upon by the counterparties in con-
firming the swap. 

Credit swap means any swap that is 
primarily based on instruments of in-
debtedness, including, without limita-
tion: any swap primarily based on one 
or more broad-based indices related to 
instruments of indebtedness; and any 
swap that is an index credit swap or 
total return swap on one or more indi-
ces of debt instruments. 

Electronic reporting (‘‘report elec-
tronically’’) means the reporting of 
data normalized in data fields as re-
quired by the data standard or stand-
ards used by the swap data repository 
to which the data is reported. Except 
where specifically otherwise provided 
in this chapter, electronic reporting 
does not include submission of an 
image of a document or text file. 

Equity swap means any swap that is 
primarily based on equity securities, 
including, without limitation: any 
swap primarily based on one or more 
broad-based indices of equity securi-
ties; and any total return swap on one 
or more equity indices. 

Financial entity has the meaning set 
forth in CEA section 2(h)(7)(C). 

Foreign exchange forward has the 
meaning set forth in CEA section 
1a(24). 

Foreign exchange instrument means an 
instrument that is both defined as a 
swap in part 1 of this chapter and in-
cluded in the foreign exchange asset 
class. Instruments in the foreign ex-
change asset class include: any cur-
rency option, foreign currency option, 
foreign exchange option, or foreign ex-
change rate option; any foreign ex-
change forward as defined in CEA sec-
tion 1a(24); any foreign exchange swap 
as defined in CEA section 1a(25); and 
any non-deliverable forward involving 
foreign exchange. 

Foreign exchange swap has the mean-
ing set forth in CEA section 1a(25). It 
does not include swaps primarily based 
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on rates of exchange between different 
currencies, changes in such rates, or 
other aspects of such rates (sometimes 
known as ‘‘cross-currency swaps’’). 

Interest rate swap means any swap 
which is primarily based on one or 
more interest rates, such as swaps of 
payments determined by fixed and 
floating interest rates; or any swap 
which is primarily based on rates of ex-
change between different currencies, 
changes in such rates, or other aspects 
of such rates (sometimes known as 
‘‘cross-currency swaps’’). 

International swap means a swap re-
quired by U.S. law and the law of an-
other jurisdiction to be reported both 
to a swap data repository and to a dif-
ferent trade repository registered with 
the other jurisdiction. 

Major swap participant has the mean-
ing set forth in CEA section 1a(33) and 
in part 1 of this chapter. 

Minimum primary economic terms 
means, with respect to a historical 
swap, the terms included in the list of 
minimum primary economic terms for 
swaps in each swap asset class found in 
appendix 1 to this part. 

Minimum primary economic terms data 
means all of the data elements nec-
essary to fully report all of the min-
imum primary economic terms re-
quired by this part to be reported for a 
swap in the swap asset class of the 
swap in question. 

Mixed swap has the meaning set forth 
in CEA section 1a(47)(D), and refers to 
an instrument that is in part a swap 
subject to the jurisdiction of the Com-
mission, and in part a security-based 
swap subject to the jurisdiction of the 
SEC. 

Multi-asset swap means a swap that 
does not have one easily identifiable 
primary underlying notional item, but 
instead involves multiple underlying 
notional items within the Commis-
sion’s jurisdiction that belong to dif-
ferent asset classes. 

Non-SD/MSP counterparty means a 
swap counterparty that is neither a 
swap dealer nor a major swap partici-
pant. 

Other commodity swap means any 
swap not included in the credit, equity, 
foreign exchange, or interest rate asset 
classes, including, without limitation, 
any swap for which the primary under-

lying item is a physical commodity or 
the price or any other aspect of a phys-
ical commodity. 

Pre-enactment swap means any swap 
entered into prior to enactment of the 
Dodd-Frank Act of 2010 (July 21, 2010), 
the terms of which have not expired as 
of the date of enactment of that Act. 

Reporting counterparty means the 
counterparty required to report swap 
data pursuant to this part, selected as 
provided in § 46.5. 

Required swap continuation data 
means all of the data elements that 
must be reported during the existence 
of a swap as required by part 45 of this 
chapter. 

Swap data repository has the meaning 
set forth in CEA section 1a(48), and in 
part 49 of this chapter. 

Swap dealer has the meaning set forth 
in CEA section 1a(49), and in part 1 of 
this chapter. 

Transition swap means any swap en-
tered into on or after the enactment of 
the Dodd-Frank Act of 2010 (July 21, 
2010) and prior to the applicable com-
pliance date on which a registered enti-
ty or swap counterparty subject to the 
jurisdiction of the Commission is re-
quired to commence full compliance 
with all provisions of this part, as set 
forth in the preamble to this part. 

§ 46.2 Recordkeeping for pre-enact-
ment swaps and transition swaps. 

(a) Recordkeeping for pre-enactment 
and transition swaps in existence on or 
after April 25, 2011. Each counterparty 
subject to the jurisdiction of the Com-
mission that is a counterparty to any 
pre-enactment swap or transition swap 
that is in existence on or after April 25, 
2011 shall keep the following records 
concerning each such swap: 

(1) Minimum records required. Each 
counterparty shall keep records of all 
of the minimum primary economic 
terms data specified in appendix 1 to 
this part. 

(2) Additional records required to be 
kept if possessed by a counterparty. In 
addition to the minimum records re-
quired pursuant to paragraph (a)(1) of 
this part, a counterparty that is in pos-
session at any time on or after April 25, 
2011 of any of the following documenta-
tion shall keep copies thereof: 
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(i) Any confirmation of the swap exe-
cuted by the counterparties. 

(ii) Any master agreement governing 
the swap, and any modification or 
amendment thereof. 

(iii) Any credit support agreement, or 
other agreement between the counter-
parties having the same function as a 
credit support agreement, relating to 
the swap, and any modification or 
amendment thereof. 

(3) Records created or available after 
the compliance date. In addition to the 
records required to be kept pursuant to 
paragraphs (a)(1) and (2) of this section, 
each counterparty to any pre-enact-
ment swap or transition swap that re-
mains in existence on the compliance 
date shall keep for each such swap, 
from the compliance date forward, all 
of the records required to be kept by 
section 45.2 of this chapter, to the ex-
tent that any such records are created 
by or become available to the 
counterparty on or after the compli-
ance date. 

(4) Retention form. Records required 
to be kept pursuant to this section 
with respect to historical swaps in ex-
istence on or after April 25, 2011, must 
be kept as required by paragraph 
(a)(4)(i) or (ii) of this section, as appli-
cable. 

(i) Records required to be kept by 
swap dealers or major swap partici-
pants may be kept in electronic form, 
or kept in paper form if originally cre-
ated and exclusively maintained in 
paper form, so long as they are retriev-
able, and information in them is re-
portable as required by this part. 

(ii) Records required to be kept by 
non-SD/MSP counterparties may be 
kept in either electronic or paper form, 
so long as they are retrievable, and in-
formation in them is reportable, as re-
quired by this part. 

(b) Recordkeeping for pre-enactment 
and transition swaps expired or termi-
nated prior to April 25, 2011. Each 
counterparty subject to the jurisdic-
tion of the Commission that is a 
counterparty to any pre-enactment 
swap or transition swap that is expired 
or terminated prior to April 25, 2011 
shall keep the following records con-
cerning each such swap: 

(1) Pre-enactment swaps expired prior to 
April 25, 2011. Each counterparty to any 

pre-enactment swap that expired or 
was terminated prior to April 25, 2011 
shall retain the information and docu-
ments relating to the terms of the 
transaction that were possessed by the 
counterparty on or after October 14, 
2010 (17 CFR 44.00 through 44.02). Such 
information may be retained in the for-
mat in which it existed on or after Oc-
tober 14, 2010, or in such other format 
as the counterparty chooses to retain 
it. This paragraph (b)(1) does not re-
quire the counterparty to create or re-
tain records of information not in its 
possession on or after October 14, 2010, 
or to alter the format, i.e., the method 
by which the information is organized 
and stored. 

(2) Transition swaps expired prior to 
April 25, 2011. Each counterparty to any 
transition swap that expired or was 
terminated prior to April 25, 2011 shall 
retain the information and documents 
relating to the terms of the trans-
action that were possessed by the 
counterparty on or after December 17, 
2010 (17 CFR 44.03). Such information 
may be retained in the format in which 
it existed on or after December 17, 2010, 
or in such other format as the 
counterparty chooses to retain it. This 
paragraph (b)(2) does not require the 
counterparty to create or retain 
records of information not in its pos-
session on or after December 17, 2010, 
or to alter the format, i.e., the method 
by which the information is organized 
and stored. 

(c) Retention period. All records re-
quired to be kept by this section shall 
be kept from the applicable dates spec-
ified in paragraphs (a) or (b) of this sec-
tion through the life of the swap, and 
for a period of at least five years from 
the final termination of the swap. 

(d) Retrieval. Records required to be 
kept pursuant to this section shall be 
retrievable as follows. 

(1) Retrieval for pre-enactment and 
transition swaps in existence on or after 
April 25, 2011. Records concerning pre- 
enactment and transition swaps in ex-
istence on or after April 25, 2011, shall 
be retrievable as follows: 

(i) Each record required to be kept by 
a counterparty that is a swap dealer or 
major swap participant shall be readily 
accessible via real time electronic ac-
cess by the counterparty throughout 
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the life of the swap and for two years 
following the final termination of the 
swap, and shall be retrievable by the 
registrant or its affiliates within three 
business days through the remainder of 
the period following final termination 
of the swap during which it is required 
to be kept. 

(ii) Each record required to be kept 
by a non-SD/MSP counterparty shall be 
retrievable by the counterparty within 
five business days throughout the pe-
riod during which it is required to be 
kept. 

(2) Retrieval for pre-enactment and 
transition swaps expired or terminated 
prior to April 25, 2011. Records con-
cerning pre-enactment and transition 
swaps expired or terminated prior to 
April 25, 2011, shall be retrievable by 
the counterparty within five business 
days throughout the period during 
which they are required to be kept. 

(e) Inspection. All records required to 
be kept pursuant to this section by any 
registrant or its affiliates or by any 
counterparty subject to the jurisdic-
tion of the Commission shall be open to 
inspection upon request by any rep-
resentative of the Commission, the 
United States Department of Justice, 
or the Securities and Exchange Com-
mission, or by any representative of a 
prudential regulator as authorized by 
the Commission. Copies of all such 
records shall be provided, at the ex-
pense of the entity or person required 
to keep the record, to any representa-
tive of the Commission upon request. 
With respect to historical swaps in ex-
istence on or after April 25, 2011, copies 
of records required to be kept by any 
swap dealer or major swap participant 
shall be provided either by electronic 
means, in hard copy, or both, as re-
quested by the Commission, with the 
sole exception that copies of records 
originally created and exclusively 
maintained in paper form may be pro-
vided in hard copy only; and copies of 
records required to be kept by any non- 
SD/MSP counterparty shall be provided 
in the form, whether electronic or 
paper, in which the records are kept. 
With respect to historical swaps ex-
pired or terminated prior to April 25, 
2011, records shall be provided in the 
form, whether electronic or paper, in 
which the records are kept. 

§ 46.3 Swap data reporting for pre-en-
actment swaps and transition 
swaps. 

(a) Reporting for pre-enactment and 
transition swaps in existence on or after 
April 25, 2011—(1) Initial data report. For 
each pre-enactment swap or transition 
swap in existence on or after April 25, 
2011, the reporting counterparty shall 
report electronically to a swap data re-
pository (or to the Commission if no 
swap data repository for swaps in the 
asset class in question is available), on 
the compliance date, the following: 

(i) All of the minimum primary eco-
nomic terms data specified in appendix 
1 to this part that were in the posses-
sion of the reporting counterparty on 
or after April 25, 2011; 

(ii) The legal entity identifier of the 
reporting counterparty required pursu-
ant to § 46.4; and 

(iii) The following additional identi-
fiers: 

(A) The internal counterparty identi-
fier or legal entity identifier used by 
the reporting counterparty to identify 
the non-reporting counterparty; and 

(B) The internal transaction identi-
fier used by the reporting counterparty 
to identify the swap. 

(2) Reporting of required swap continu-
ation data. (i) For each uncleared pre- 
enactment or transition swap in exist-
ence on or after April 25, 2011, through-
out the existence of the swap following 
the compliance date, the reporting 
counterparty must report all required 
swap continuation data required to be 
reported pursuant to part 45 of this 
chapter, with the exception that when 
a reporting counterparty reports 
changes to minimum primary eco-
nomic terms for a pre-enactment or 
transition swap, the reporting 
counterparty is required to report only 
changes to the minimum primary eco-
nomic terms listed in appendix 1 to 
this part and reported in the initial 
data report made pursuant to para-
graph (a)(1) of this section, rather than 
changes to all minimum primary eco-
nomic terms listed in appendix 1 to 
part 45. 

(ii) Swap continuation data reporting 
is not required for a pre-enactment or 
transition swap in existence on or after 
April 25, 2011, that has been cleared by 
a designated clearing organization. 

VerDate Sep<11>2014 17:34 Apr 29, 2015 Jkt 235058 PO 00000 Frm 00121 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



112 

17 CFR Ch. I (4–1–15 Edition) § 46.3 

(3) Data reporting for multi-asset swaps 
and mixed swaps. (i) For each pre-enact-
ment or transition swap in existence 
on or after April 25, 2011, that is a 
multi-asset swap, all data required to 
be reported by this part shall be re-
ported to a single swap data repository 
that accepts swaps in the asset class 
treated as the primary asset class in-
volved in the swap by the reporting 
counterparty making the first report of 
required swap creation data pursuant 
to this section. 

(ii) For each pre-enactment or transi-
tion swap in existence on or after April 
25, 2011, that is a mixed swap, all data 
required to be reported pursuant to 
this part shall be reported to a swap 
data repository registered with the 
Commission and to a security-based 
swap data repository registered with 
the Securities and Exchange Commis-
sion. This requirement may be satisfied 
by reporting the mixed swap to a swap 
data repository or security-based swap 
data repository registered with both 
Commissions. 

(b) Reporting for pre-enactment and 
transition swaps expired or terminated 
prior to April 25, 2011—(1) Pre-enactment 
swaps expired or terminated prior to April 
25, 2011. For each pre-enactment swap 
which expired or was terminated prior 
to April 25, 2011, the reporting 
counterparty shall report to a swap 
data repository (or to the Commission 
if no swap data repository for swaps in 
the asset class in question is available), 
on the compliance date, such informa-
tion relating to the terms of the trans-
action as was in the reporting counter-
party’s possession on or after October 
14, 2010 (17 CFR 44.00 through 44.02). 
This information may be reported via 
any method selected by the reporting 
counterparty. 

(2) Transition swaps expired or termi-
nated prior to April 25, 2011. For each 
transition swap which expired or was 
terminated prior to April 25, 2011, the 
reporting counterparty shall report to 
a swap data repository (or to the Com-
mission if no swap data repository for 
swaps in the asset class in question is 
available), on the compliance date, 
such information relating to the terms 
of the transaction as was in the report-
ing counterparty’s possession on or 
after December 17, 2010 (17 CFR 44.03). 

This information may be reported via 
any method selected by the reporting 
counterparty. 

(c) Voluntary early submission of initial 
data report. For all pre-enactment and 
transition swaps required to be re-
ported pursuant to this part, the re-
porting counterparty may make the 
initial data report required by para-
graph (a)(1) of this section, or the data 
report required by paragraph (b) of this 
section, prior to the applicable compli-
ance date, if a swap data repository ac-
cepting swaps in the asset class in 
question is prepared to accept the re-
port. The obligation to report continu-
ation data as required by paragraph 
(a)(2) of this section with respect to a 
swap for which a voluntary early sub-
mission is made commences on the ap-
plicable compliance date. However, the 
reporting counterparty may submit 
continuation data at any time after a 
voluntary early submission made pur-
suant to this paragraph, if the swap 
data repository is prepared to accept 
such continuation data, and if that re-
pository has registered with the Com-
mission as a swap data repository as of 
the applicable compliance date. 

(d) Non-duplication of previous report-
ing. If the reporting counterparty for a 
pre-enactment or transition swap has 
reported any of the information re-
quired as paragraphs (a) or (b) of this 
section to a trade repository prior to 
the compliance date, and if as of the 
compliance date that repository has 
registered with the Commission as a 
swap data repository, then: 

(1) The counterparty shall not be re-
quired to report such previously re-
ported information to the swap data re-
pository again; 

(2) The counterparty shall be re-
quired to report to the swap data re-
pository on the compliance date any 
information required as part of the ini-
tial data report by paragraph (a) of this 
section that has not been reported 
prior to the compliance date: and 

(3) In the case of pre-enactment and 
transition swaps in existence on or 
after April 25, 2011, the initial data re-
port required by paragraph (a) of this 
section and all subsequent data report-
ing concerning the swap shall be made 
to the same swap data repository to 
which data concerning the swap was 

VerDate Sep<11>2014 17:34 Apr 29, 2015 Jkt 235058 PO 00000 Frm 00122 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



113 

Commodity Futures Trading Commission § 46.5 

first reported prior to the compliance 
date (or to its successor in the event 
that it ceases to operate, as provided in 
part 49 of this chapter). 

§ 46.4 Unique identifiers. 
The unique identifier requirements 

for swap data reporting with respect to 
pre-enactment or transition swaps 
shall be as follows: 

(a) By the compliance date, the re-
porting counterparty (as defined by 
part 45 of this chapter) for each pre-en-
actment or transition swap in exist-
ence on or after April 25, 2011, for 
which an initial data report is required 
by this part 46, shall obtain for itself a 
legal entity identifier as provided in 
§ 45.6 of this chapter (or if the Commis-
sion has not yet designated a legal en-
tity identifier system, a substitute 
counterparty identifier as provided in 
§ 45.6(f) of this chapter), and shall in-
clude its own legal entity identifier (or 
substitute counterparty identifier) in 
the initial data report concerning the 
swap. With respect to the legal entity 
identifier (or substitute counterparty 
identifier) of the reporting 
counterparty, the reporting 
counterparty and the swap data reposi-
tory to which the swap is reported 
shall comply thereafter with all unique 
identifier requirements of § 45.6 of this 
chapter. 

(b) Within 180 days after the compli-
ance date, the non-reporting 
counterparty for each pre-enactment 
or transition swap in existence on or 
after April 25, 2011, for which an initial 
data report is required by this part 46, 
shall obtain a legal entity identifier as 
provided in § 45.6 of this chapter (or if 
the Commission has not yet designated 
a legal entity identifier system, a sub-
stitute counterparty identifier as pro-
vided in § 45.6(f) of this chapter), and 
shall provide its legal entity identifier 
(or substitute counterparty identifier) 
to the reporting counterparty. Upon re-
ceipt of the non-reporting counter-
party’s legal entity identifier (or sub-
stitute counterparty identifier), the re-
porting counterparty shall provide it 
to the swap data repository to which 
swap data for the swap was reported. 
Thereafter, with respect to the legal 
entity identifier (or substitute 
counterparty identifier) of the non-re-

porting counterparty, the counterpar-
ties to the swap and the swap data re-
pository to which it is reported shall 
comply with all requirements of § 45.6 
of this chapter. 

(c) The legal entity identifier re-
quirements of parts 46 and 45 of this 
chapter shall not apply to pre-enact-
ment or transition swaps expired or 
terminated prior to April 25, 2011. 

(d) The unique swap identifier and 
unique product identifier requirements 
of part 45 of this chapter shall not 
apply to pre-enactment or transition 
swaps. 

§ 46.5 Determination of which 
counterparty must report. 

(a) Determination of which 
counterparty must report swap data 
concerning each pre-enactment or 
transition swap shall be made as fol-
lows: 

(1) If only one counterparty is a swap 
dealer, the swap dealer shall fulfill all 
counterparty reporting obligations. 

(2) If neither party is an swap dealer, 
and only one counterparty is an major 
swap participant, the major swap par-
ticipant shall fulfill all counterparty 
reporting obligations. 

(3) If both counterparties are non-SD/ 
MSP counterparties, and only one 
counterparty is a financial entity as 
defined in CEA section 2(h)(7)(C), the 
counterparty that is a financial entity 
shall be the reporting counterparty. 

(4) For each pre-enactment swap or 
transition swap for which both 
counterparties are swap dealers, or 
both counterparties are major swap 
participants, or both counterparties 
are non-SD/MSP counterparties that 
are financial entities as defined in CEA 
section 2(h)(7)(C), or both counterpar-
ties are non-SD/MSP counterparties 
and neither counterparty is a financial 
entity as defined in CEA section 
2(h)(7)(C), the counterparties shall 
agree which counterparty shall fulfill 
reporting obligations with respect to 
that swap; and the counterparty so se-
lected shall fulfill all counterparty re-
porting obligations. 

(5) Notwithstanding the provisions of 
paragraphs (a)(1) through (3) of this 
section, for pre-enactment or transi-
tion swaps for which both counterpar-
ties are non-SD/MSP counterparties, if 

VerDate Sep<11>2014 17:34 Apr 29, 2015 Jkt 235058 PO 00000 Frm 00123 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



114 

17 CFR Ch. I (4–1–15 Edition) § 46.6 

only one counterparty is a U.S. person, 
that counterparty shall be the report-
ing counterparty and shall fulfill all 
counterparty reporting obligations. 

(b) For pre-enactment and transition 
swaps in existence as of the compliance 
date, determination of the reporting 
counterparty shall be made by apply-
ing the provisions of paragraph (a) of 
this section with respect to the current 
counterparties to the swap as of the 
compliance date, regardless of whether 
either or both were original counter-
parties to the swap when it was first 
executed. 

(c) For pre-enactment and transition 
swaps for which reporting is required, 
but which have expired or been termi-
nated prior to the compliance date, de-
termination of the reporting 
counterparty shall be made by apply-
ing the provisions of paragraph (a) of 
this section to the counterparties to 
the swap as of the date of its expiration 
or termination (except for determina-
tion of a counterparty’s status as an 
SD or MSP, which shall be made as of 
the compliance date), regardless of 
whether either or both were original 
counterparties to the swap when it was 
first executed. 

(d) After the initial report required 
by § 46.3 is made, if a reporting 
counterparty selected pursuant to this 
section ceases to be a counterparty to 
a swap due to an assignment or nova-
tion, the reporting counterparty for re-
porting of required swap continuation 
data following the assignment or nova-
tion shall be selected from the two cur-
rent counterparties as provided in 
paragraphs (d)(1) through (4) of this 
section. 

(1) If only one counterparty is a swap 
dealer, the swap dealer shall be the re-
porting counterparty and shall fulfill 
all counterparty reporting obligations. 

(2) If neither counterparty is a swap 
dealer, and only one counterparty is a 
major swap participant, the major 
swap participant shall be the reporting 
counterparty and shall fulfill all 
counterparty reporting obligations. 

(3) If both counterparties are non-SD/ 
MSP counterparties, and only one 
counterparty is a U.S. person, that 
counterparty shall be the reporting 
counterparty and shall fulfill all 
counterparty reporting obligations. 

(4) In all other cases, the 
counterparty that replaced the pre-
vious reporting counterparty by reason 
of the assignment or novation shall be 
the reporting counterparty, unless oth-
erwise agreed by the counterparties. 

§ 46.6 Third-party facilitation of data 
reporting. 

Counterparties required by this part 
46 to report swap data for any pre-en-
actment or transition swap, while re-
maining fully responsible for reporting 
as required by this part 46, may con-
tract with third-party service providers 
to facilitate reporting. 

§ 46.7 Reporting to a single swap data 
repository. 

All data reported for each pre-enact-
ment or transition swap pursuant to 
this part 46, and all corrections of er-
rors and omissions in previously re-
ported data for the swap, shall be re-
ported to the same swap data reposi-
tory to which the initial data report 
concerning the swap is made (or to its 
successor in the event that it ceases to 
operate, as provided in part 49 of this 
chapter). 

§ 46.8 Data reporting for swaps in a 
swap asset class not accepted by 
any swap data repository. 

(a) Should there be a swap asset class 
for which no swap data repository reg-
istered with the Commission currently 
accepts swap data, each registered en-
tity or counterparty required by this 
part to report any required swap cre-
ation data or required swap continu-
ation data with respect to a swap in 
that asset class must report that same 
data to the Commission. 

(b) Data reported to the Commission 
pursuant to this section shall be re-
ported at times announced by the Com-
mission. Data reported to the Commis-
sion pursuant to this section with re-
spect to pre-enactment and transition 
swaps in existence on or after April 25, 
2011 shall be reported in an electronic 
format acceptable to the Commission. 

(c) Delegation of authority to the 
Chief Information Officer: The Com-
mission hereby delegates to its Chief 
Information Officer, until the Commis-
sion orders otherwise, the authority 
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set forth in paragraph (c) of this sec-
tion, to be exercised by the Chief Infor-
mation Officer or by such other em-
ployee or employees of the Commission 
as may be designated from time to 
time by the Chief Information Officer. 
The Chief Information Officer may sub-
mit to the Commission for its consider-
ation any matter which has been dele-
gated in this paragraph. Nothing in 
this paragraph prohibits the Commis-
sion, at its election, from exercising 
the authority delegated in this para-
graph. The authority delegated to the 
Chief Information Officer by paragraph 
(c) of this section shall include: 

(1) With respect to all pre-enactment 
and transition swaps required to be re-
ported by this part, the authority to 
determine the dates and times at which 
data concerning such swaps shall be re-
ported pursuant to this part. 

(2) With respect to all pre-enactment 
swaps or transition swaps in existence 
on or after April 25, 2011: 

(i) The authority to determine the 
manner, format, coding structure, and 
electronic data transmission standards 
and procedures acceptable to the Com-
mission for the purposes of paragraphs 
(a) and (b) of this section; and 

(ii) The authority to determine 
whether the Commission may permit 
or require use by reporting entities or 
counterparties in reporting pre-enact-
ment or transition swaps in existence 
on or after April 25, 2011, of one or more 
particular data standards (such as FIX, 
FpML, ISO 20022, or some other stand-
ard), in order to accommodate the 
needs of different communities of 
users. 

(d) The Chief Information Officer 
shall publish from time to time in the 
FEDERAL REGISTER and on the Web site 
of the Commission the dates and times, 
format, data schema, and electronic 
data transmission methods and proce-
dures for reporting acceptable to the 
Commission with respect to swap data 
reporting pursuant to this section. 

§ 46.9 Voluntary supplemental report-
ing. 

(a) For purposes of this section, the 
term voluntary, supplemental report 
means any report of swap data for a 
pre-enactment or transition swap to a 
swap data repository that is not re-

quired to be made pursuant to this part 
or any other part in this chapter. 

(b) A voluntary, supplemental report 
for a pre-enactment or transition swap 
may be made only by a counterparty to 
the swap in connection with which the 
voluntary, supplemental report is 
made, or by a third-party service pro-
vider acting on behalf of a 
counterparty to the swap. 

(c) A voluntary, supplemental report 
for a pre-enactment or transition swap 
may be made only after the initial data 
report for the swap required by section 
46.3(a) or the report required by section 
46.3(b), as applicable, has been made. 

(d) A voluntary, supplemental report 
for a pre-enactment or transition swap 
may be made either to the swap data 
repository to which the initial data re-
port for the swap required by section 
46.3(a) or the report required by section 
46.3(b), as applicable, has been made, or 
to a different swap data repository. 

(e) A voluntary, supplemental report 
for a pre-enactment or transition swap 
must contain: 

(1) An indication that the report is a 
voluntary, supplemental report. 

(2) The swap data repository identi-
fier created for the swap by the auto-
mated systems of the swap data reposi-
tory to which the initial data report 
required by section 46.3(a) or the report 
required by section 46.3(b), as applica-
ble, has been made. 

(3) An indication of the identity of 
the swap data repository to which the 
initial data report required by section 
46.3(a) or the report required by section 
46.3(b), as applicable, has been made, if 
the voluntary supplemental report is 
made to a different swap data reposi-
tory. 

(4) If the pre-enactment or transition 
swap was in existence on or after April 
25, 2011, the legal entity identifier (or 
substitute identifier) of the 
counterparty making the voluntary, 
supplemental report. 

(5) If applicable, an indication that 
the voluntary, supplemental report is 
made pursuant to the laws or regula-
tions of any jurisdiction outside the 
United States. 

(f) If a counterparty that has made a 
voluntary, supplemental report dis-
covers any errors in the swap data in-
cluded in the voluntary, supplemental 
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report, the counterparty must report a 
correction of each such error to the 
swap data repository to which the vol-
untary, supplemental report was made, 
as soon as technologically practicable 
after discovery of any such error. 

§ 46.10 Required data standards. 
In reporting swap data to a swap data 

repository as required by this part 46, 
each reporting counterparty shall use 
the facilities, methods, or data stand-
ards provided or required by the swap 
data repository to which counterparty 
reports the data. 

§ 46.11 Reporting of errors and omis-
sions in previously reported data. 

(a) Each swap counterparty required 
by this part 46 to report swap data 
shall report any errors and omissions 
in the data so reported. Corrections of 
errors or omissions shall be reported as 
soon as technologically practicable 
after discovery of any such error or 
omission. 

(b) For pre-enactment or transition 
swaps for which this part requires re-

porting of continuation data, reporting 
counterparties reporting state data as 
provided in part 45 of this chapter may 
fulfill the requirement to report errors 
or omissions by making appropriate 
corrections in their next daily report of 
state data pursuant to part 45 of this 
chapter. 

(c) Each counterparty to a pre-enact-
ment or transition swap that is not the 
reporting counterparty as determined 
pursuant to § 46.5, and that discovers 
any error or omission with respect to 
any swap data reported to a swap data 
repository for that swap, shall prompt-
ly notify the reporting counterparty of 
each such error or omission. As soon as 
technologically practicable after re-
ceiving such notice, the reporting 
counterparty shall report a correction 
of each such error or omission to the 
swap data repository. 

(d) Each swap counterparty reporting 
corrections to errors or omissions in 
data previously reported as required by 
this part shall report such corrections 
in the same format as it reported the 
erroneous or omitted data. 
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APPENDIX 1 TO PART 46—TABLES OF MINIMUM PRIMARY ECONOMIC TERMS DATA FOR 
PRE-ENACTMENT AND TRANSITION SWAPS 
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PART 48—REGISTRATION OF 
FOREIGN BOARDS OF TRADE 

Sec. 
48.1 Scope. 
48.2 Definitions. 
48.3 Registration required. 
48.4 Registration eligibility and scope. 
48.5 Registration procedures. 
48.6 Foreign boards of trade providing di-

rect access pursuant to existing no-ac-
tion relief. 

48.7 Requirements for registration. 
48.8 Conditions of registration. 
48.9 Revocation of registration. 
48.10 Additional contracts. 
APPENDIX TO PART 48—FORM FBOT 

AUTHORITY: 7 U.S.C. 5, 6 and 12a, unless 
otherwise noted. 

SOURCE: 76 FR 80698, Dec. 23, 2011, unless 
otherwise noted. 

§ 48.1 Scope. 
The provisions of this part apply to 

any foreign board of trade that is reg-

istered, required to be registered, or 
applying to become registered with the 
Commission in order to provide its 
identified members or other partici-
pants located in the United States with 
direct access to its electronic trading 
and order matching system. 

§ 48.2 Definitions. 

For purposes of this part: 
(a) Foreign board of trade. Foreign 

board of trade means any board of 
trade, exchange or market located out-
side the United States, its territories 
or possessions, whether incorporated or 
unincorporated. 

(b) Foreign board of trade eligible to be 
registered. A foreign board of trade eli-
gible to be registered means a foreign 
board of trade that satisfies the re-
quirements for registration specified in 
§ 48.7 and: 

(1) Possesses the attributes of an es-
tablished, organized exchange, 
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